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John T. Bonham 11, Esq., (David J. Hardy, Esq.,
on brief), Jackson & Kelly, Charleston, West
Virginia, for Respondents.

Bef or e: Judge Hodgdon

These consol i dated cases are before ne on Petitions for
Assessnent of Civil Penalty filed by the Secretary of Labor,
acting through his Mne Safety and Health Adm ni stration (MSHA),
agai nst Cannelton Industries, Inc., Charles Patterson and George
Ri chardson pursuant to sections 105 and 110 of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. "" 815 and 820. The
petitions allege that the conpany viol ated section 75.400 of the
Secretary:=s mandatory health and safety standards, 30 C. F.R
" 75.400, and that Messrs. Patterson and Ri chardson, as agents of
t he conmpany, know ngly authorized, ordered or carried out the
violation. The Secretary seeks penalties of $3,600.00 agai nst
t he conpany and $2, 000. 00 each for Patterson and Ri chardson. For
the reasons set forth below, I find that Cannelton viol ated the
regul ation, that the agents know ngly authorized the violation
and | assess penalties of $3,600.00 against the conpany and
$500. 00 each agai nst Patterson and Ri chardson.

A hearing was held on Cctober 11 and 12, 1995, in
Charl eston, West Virginia. |In addition, the parties filed post-
hearing briefs in the cases.

Cl RCUMSTANCES OF THE CI TATI ON

On March 7, 1994, Coal M ne Inspector Mchael S. Hess was
conducting a quarterly inspection of Cannelton Industries
Stockton Mne, Portals No. 1 and No. 130. Wile inspecting the
No. 3 conveyor belt, Hess canme upon a pile of coal approxi mately
ten feet wide and ten feet long and four feet high in the area of

the V-scrapper.® The top of the pile was flat because the belt

! The V-scrapper is a scrapper located on the bottombelt to
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was in contact with it and leveling it off. The belt roller was
also in the coal. Hess described the pile as being black in
color, made up of small |unps of | oose coal as well as coal dust,
and being dry on top. He estimated that it consisted of eight to
twel ve tons of coal.

As a result of these observations, Hess issued Ctation No.
4195028, pursuant to section 104(d)(1) of the Act, 30 U S. C
" 814(d)(1). The citation alleges that the conpany viol at ed
section 75.400 of the Secretary:s regulations in that:

Managenent showed a hi gh degree of negligence by
all ow ng | oose dry coal to accunul ate under the No. 3
belt conveyor to a point where the | oose coal was in
contact wwth the belt. The coal accumul ati on neasured
approximtely 10 feet in wdth, 10 feet in length and 4
feet in height. This condition was reported in the
pre-shift m ne exam nation report since 2/15/94 on each
shift wwth no corrective action taken. A fire hazard
is present wwth a noving conveyor belt running in | oose
dry coal .

(Govt. Ex. 1.) A subsequent special investigation resulted in
petitions for assessnent of penalty being filed agai nst Patterson
and Ri chardson, under section 110(c) of the Act, 30 U.S.C

* 820(c), for having know ngly authorized, ordered or carried out
the violation.?

renove coal or other material fromthe inside of the belt.

2 Section 110(c) provides, in pertinent part: AWenever a
corporate operator violates a mandatory health or safety standard
oo any director, officer, or agent of such corporation who
know ngly authorized, ordered, or carried out such violation

shall be subject to the sane penalties . . . . @



FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Section 75.400 is taken verbatimfrom section 304(a) of the
Act, 30 U S.C " 364(a), and requires that A c]oal dust,
including float coal dust deposited on rock-dusted surfaces,
| oose coal, and other conbustible materials, shall be cleaned up
and not be permtted to accunulate in active workings, or on
el ectric equi pnent therein. {

It is well settled that section 75.400 Ais violated when an
accumul ation of conbustible materials exists. = Od Ben Coal Co.,
1 FVBHRC 1954, 1956 (Decenber 1979); see also A d Ben Coal Co., 2
FMBHRC 2806, 2808 (Cctober 1980). The Comm ssion has further
expl ai ned that a prohibited »accunul ation:= refers to a mass of
conbusti ble materials that could cause or propagate a fire or
explosion. dd Ben, 2 FMSHRC at 2808. (§ M d-Continent Resources,
Inc., 16 FMBHRC 1226, 1229 (June 1994).

In this case, there is no dispute that an accumnul ati on of
coal, as described by Inspector Hess, existed in the area of the
V-scrapper on the No. 3 belt. There is, however, a conflict as
to how and when the accunul ation occurred and the inplications
that arise fromthe answers to those questions. It is the
Respondent s position that the accunul ati on had happened shortly
prior to the tinme the inspector was maeking his inspection and
that, therefore, no violation had taken place. Contrarily, the
Secretary argues that the accunul ati on had grown over a two week
period. | conclude that a preponderance of the evidence supports
the Secretary:=s position.

Dw ght Sci emaczko and Lee Tucker, both fire bosses, exam ned
the No. 3 belt as part of their duties everyday during the two
week period prior to the issuance of the citation. They
testified that begi nning on February 14 they observed an
accumul ation of coal under the No. 3 belt V-scrapper. They
further testified that the accunmulation grew in size daily so
that several days before March 1 the belt and rollers were
rubbing the top of the pile.

Shel don Craft, a general |aborer, examned the No. 3 belt on
the evening shift of February 25. He testified that he observed
a large accunul ation at the V-scrapper that was flat on the top
and was touching the belt and rollers.

Finally, Sciemaczko acconpani ed | nspector Hess on the
i nspection and was with himwhen Hess di scovered the accumnul ati on
at the V-scrapper. Scienmaczko testified that the accumul ati on
t hat Hess observed was the sane one that he had watched grow ng
si nce February 14.



Agai nst this, the conpany presented the testinony of
Respondent Ceorge Ri chardson, day shift foreman, Respondent
Charl es Patterson, evening shift foreman, and M ckey El ki ns,

m dni ght shift foreman. Wiile admtting that at various tines
bet ween February 14 and March 1 they had observed sone

accunul ations at the V-scrapper, all denied seeing an
accunul ati on growi ng over a two week period and all deni ed ever
seei ng an accunul ation touching the belt and rollers during that
peri od.

Elkins testified that he had wal ked the belt about three and
one half hours before the citation was issued and al t hough he
observed a fairly large accunulation, it was not the size of the
one found by Hess and it was not touching the belt or rollers.
The three forenen theorized that the accumnul ati on di scovered by
Hess was the result of a shuttle car hitting the spill board at
the belt feeder which in turn knocked the belt out of alignnent
and caused nost of the coal to fall directly onto the bottom belt
where it remained until it was renoved by the V-scrapper. They
bel i eved that this nust have happened a short tine before the
i nspector arrived.

| find that the accunul ati on devel oped over a two week
period as described by Siem aczko, Tucker and Craft. There is no
evi dence that any of them had any reason not to tell the truth.
Nor was there any indication at the hearing that they were not
credi bl e.

On the other hand, R chardson and Patterson not only have
the responsibility for defending the conpany, but face persona
l[iability as well. Their self-serving statenments are not
per suasi ve when conpared with the other evidence in the case.
Furthernore, there is no evidence to corroborate their
specul ati on.

No one testified that in fact a shuttle car hit the spil
board that norning, that the belt was out of alignment, that coal
was observed traveling fromthe feeder to the V-scrapper on the
bottombelt or that the belt was re-aligned after the
accumul ation was di scovered. |In addition, Inspector Hess
testified that if such an accident had occurred, coal would spil
off of the belt between the feeder and the V-scrapper, since the
bottom belt is not designed to carry coal. No one testified that
such spillage occurred and Hess specifically testified that he
did not observe any spillage along the belt. Finally, the
insinuation that this was how the accumnul ati on occurred was not
made at the tine that the citation was issued, when it could have



been investigated, but was raised after |egal proceedi ngs were
start ed.

Havi ng found that the accumul ati on occurred over a tw week
period, I find that it should have been cl eaned up | ong before
| nspector Hess arrived at the mne. Since it was not, | conclude
that Cannelton viol ated section 75.400 of the regul ations.

Significant and Substanti al

The I nspector found this violation to be Asignificant and
substantial. @ A "significant and substantial" (S&S) violation is
described in Section 104(d)(1) of the Act as a violation "of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or health
hazard.” A violation is properly designated S&S "if, based upon
the particular facts surrounding that violation, there exists a
reasonabl e likelihood that the hazard contributed to wll result
in an injury or illness of a reasonably serious nature." Cenent
Di vision, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Conmmi ssion set out four criteria that have to be net for a
violation to be S&S. See also Buck Creek Coal, Inc. v. FNMSHRC,
52 F.3d 133, 135 (7th Gr. 1995); Austin Power, Inc. V.
Secretary, 861 F.2d 99, 103-04 (5th Cr. 1988), aff'g Austin
Power, Inc., 9 FMSHRC 2015, 2021 (Decenber 1987) (approving
Mat hies criteria). Evaluation of the criteriais nmade in terns
of "continued normal mning operations.” U S. Steel Mning Co.,
Inc., 6 FMSHRC 1573, 1574 (July 1984). The question of whether a
particular violation is significant and substantial nust be based
on the particular facts surrounding the violation. Texasgul f,
Inc., 10 FVMSHRC 498 (April 1988); Youghi ogheny & Chio Coal Co., 9
FMSHRC 1007 (Decenber 1987).

As is frequently the case, the determ nation as to whet her
this violation was S&S revol ves around the third Mathies
criterion, whether there was a reasonabl e |ikelihood that the
safety hazard caused by the violation would result in an injury.

As to the first Mathies requirement, | have already found that
Cannelton violated a mandatory safety standard. | also find that
the second factor, that the violation contributed to a neasure of
danger to safety, has been net because a fire could result from
the friction of the belt and the rollers rubbing in the coal and
a fire started el sewhere could be propagated by the accunul ati on.

However, the Respondent argues that the third el enment was not
met because of the short tinme the accunul ati on had exi sted and



the fact that nost of it was danp making it unlikely that a fire
woul d result.

| find that there was a reasonable likelihood that a fire
causing injury would result. | have already rejected the
conpany:s assertion that the accunul ation had just occurred. |
also reject its argunent that because the coal was danp it would

not be reasonably likely to cause a fire. |In the first place,
| nspector Hess testified that the coal, at least on top of the
pile, was dry to the touch. 1In the second place, even if the

coal was danp beneath the surface, the Conm ssion has
consistently recogni zed that danp coal can dry out and ignite.

Ut ah Power & Light Co., Mning Division, 12 FMSHRC 965, 969 (Muy
1990), aff:=d, 951 F.2d 292 (10th G r. 1991); Black D anond Coal
Mning Co., 7 FVMBHRC 1117, 1120-21 (August 1985). Cannelton-=s
argunent fails to take into consideration the Arisks emanating
fromcontinued normal m ning operations. @ M d-Continent
Resources, Inc., 16 FVMSHRC 1226, 1232 (June 1994).

Having found that there was a reasonable likelihood that a
fire resulting in an injury would result, it necessarily follows
that there was a reasonable |ikelihood that an injury resulting
froma fire would be reasonably serious in nature, the fourth
factor, would also result. Accordingly, | conclude that the
vi ol ati on was Asignificant and substantial. §

Unwarr ant abl e Failure

The inspector found this violation to be the result of an
Aunwar rantabl e failure@ on the conpany=s part. The Conm ssion has
hel d that unwarrantable failure is aggravated conduct
constituting nore than ordinary negligence by a mne operator in
relation to a violation of the Act. Emery M ning Corp., 9 FVMSHRC
1997, 2004 (Decenber 1987); Youghi ogheny & Chio Coal Co., 9
FVMBHRC 2007, 2010 (Decenber 1987). AUnwarrantable failure is
characterized by such conduct as >reckless disregard, :
intentional m sconduct, = >indifference: or a >serious |ack of
reasonabl e care. = [Enmery] at 2003-04; Rochester & Pittsburgh Coal
Corp. 13 FMBHRC 189, 193-94 (February 1991). @ Wom ng Fuel Co.,
16 FMBHRC 1618, 1627 (August 1994).

The Comm ssion has held that Athe extensiveness of the
violation, the length of tinme that the violative condition has
exi sted, the operator:s efforts to elimnate the violative
condi tion, and whether an operator has been placed on notice that
greater efforts are necessary for conpliance@ are factors to be
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considered in determ ning whether an accunul ation viol ati on was
caused by an unwarrantable failure to conply with the regul ation.

Mul I'i ns and Sons Coal Co., 16 FMSHRC 192, 195 (February 1994);
Peabody Coal Co., 14 FMSHRC 1258, 1261 (August 1992). Applying
these factors to this case, | conclude that the violation was
caused by Cannelton:=s unwarrantable failure to conply with
section 75.400.

| have already found that the accunul ati on grew over a two
week period. Siem aczko first reported that the No. 3 belt
scrapper was Adirty@ on February 14. (Govt. Ex. 9, p.2.) He
testified that Adirty@ neant that there was a coal accumul ation
that needed to be cl eaned up. For the next two weeks, until the
March 1 violation, every belt examner indicated in the Preshift
- Onshift and Daily Report that there was a coal accunul ati on at
the No. 3 belt V-scrapper. Richardson countersigned every one of
the reports. Patterson signed nine of them

In spite of this, neither Richardson nor Patterson nade any

effort to find out what the problemwas or nade any specific
attenpt to have it cleaned up. Incredibly, they testified that
they viewed the area fromtinme to tinme during the period and did
not notice anything unusual. El kins, on the other hand, stated
that at one tine he did observe a |arger than nornal pile,

al though not as |arge as descri bed by Siem aczko, Tucker and
Craft, which he unsuccessfully tried to have cl eaned up.

| conclude that an accunmul ati on which grew in size for two
weeks and which was reported on every preshift for that period,
shoul d have put the operator on notice that greater efforts to
clean it up were necessary, even if the forenen did not see it.
| nstead, except for Elkins: abortive attenpt, the operator nade
no effort to abate the condition.

| find that Cannelton:s conduct in this case anounted to
nore than ordi nary negligence, that it is best described by the
terns Anot justifiable, @ Al nexcusabl eff or Aindifferent. @ Wom ng
Fuel Co., 16 FMSHRC at 1627; Youghi ogheny, 9 FMSHRC at 2010.
Accordingly, | conclude that the violation occurred as a result
of the operator:s Aunwarrantable failure@ to conply with the
regul ation.

Section 110(c) Viol ations

The Secretary has alleged that R chardson and Patterson
Aknowi ngl y@ vi ol ated section 75.400 and are personally liable



under section 110(c) of the Act.® | find that R chardson and
Pat t erson knowi ngly authorized the violation by not taking steps
to have the accumul ati on cl eaned up.

The Comm ssion set out the test for determ ning whether a
corporate agent has acted Aknow ngly@ in Kenny Ri chardson, 3
FMSHRC 8, 16 (January 1981), aff:=d, 689 F.2d 623 (6th Cr. 1982),
cert. denied, 461 U S. 928 (1983), when it stated: AlIf a person
in a position to protect safety and health fails to act on the
basis of information that gives himknow edge or reason to know
of the existence of a violative condition, he has acted know ngly
and in a manner contrary to the renedial nature of the statute. @

The Comm ssion has further held, however, that to violate
section 110(c), the corporate agent :s conduct nust be
Aaggravated, ( i.e. it nust involve nore than ordinary negligence.

Wom ng Fuel Co., 16 FMSHRC at 1630; Bet hEnergy Mnes, Inc., 14
FMSHRC 1232, 1245 (August 1992); Enmery Mning Corp., 9 FVMSHRC at
2003- 04.

In Prebhu Deshetty, 16 FMSHRC 1046 (May 1994), the
Commi ssi on found a general mne foreman personally |iable under
section 110(c) for a violation of section 75.400. |In doing so,
the Comm ssion held that Deshetty had actual know edge of the
accunul ati on probl em because he was famliar with the belt where
t he accumul ati ons were found, he had revi ewed and countersi gned
the belt exam ners report which indicated that the belt was
Adirty@ or Aneed[ed] cleaning@ for every shift fromJanuary 7 to
January 15 and he understood that that |anguage neant a violative
or hazardous accumnul ati on exi st ed. Id. at 1050-51.

The Conmm ssion went on to hold that Deshetty had specific
know edge of conbusti bl e accunul ation problens in the mne, from
review ng previous citations issued to the mne for accunul ati ons
and froman MSHA i nspector warning himthat the m ne needed to
At ake a cl oser | ook@ at the problem which should have occasi oned
a greater awareness of the situation in him ld. at 1051. The
Conmmi ssi on stated: ADeshetty was aware of the ongoing spillage
problemalong the No. 1 beltline that ultimately resulted in the
citation, but failed to take neasures to renedy the problem
Such inaction by the responsibl e supervisor, placed on actual
notice by MSHA of the problem constituted a know ng
aut hori zation of the violation. § 1d.

3 See n.2, supra, for the relevant provisions of this
section.



In this case, there is no evidence that either R chardson or
Patterson had reviewed the violation history of the mne or that
t hey had been specifically put on notice by MSHA that the m ne
had an accumul ation problem On the other hand, they clearly had
actual know edge of the accunul ation problem The specific
| ocation of the accunul ation, the V-scrapper, was noted as being
Adirty@ or Aneeds cl eaned@ from February 14 to March 1. Both had
countersigned the reports containing these entries and both
testified that the entries nmeant that there was an accunul ati on
that required attention. In addition, both testified that they
had observed the V-scrapper, and while they did not admt to
seei ng the accunul ati on descri bed by Sci em aczko, Turner and
Craft, they did admt to seeing sonme accunul ati on.

Their testinony inplies that the nunmerous entries in the
exam ner:=s book may not have referred to a continuing
accumul ation. However, since neither R chardson nor Patterson
bot hered to check the situation out, and since the evidence anply
denonstrates that the accunul ati on was a continuing one, their
Asel f -i nduced i gnorance@ will not absolve themfromliability.
Roy G enn, 6 FMSHRC 1583, 1587 (July 1984). Nor will their claim
that they did not know whet her the accunul ati on described in
preshift book was a prohibited one. Deshetty at 1051; Warren
Steen Construction, Inc. and Warren Steen, 14 FMBHRC 1125, 1131
(July 1992).

| conclude that both Richardson and Patterson were aware of
t he ongoi ng accumul ation problemat the No. 3 belt V-scrapper,
but failed to take nmeasures to renedy the problem Such inaction
constituted a know ng authorization of the violation.
Accordingly, | conclude that they are personally |iable under
section 110(c) of the Act.

Cl VI L PENALTY ASSESSMENT

The Secretary has proposed civil penalties of $3,600.00 for
t he conpany and $2, 000. 00 each for Ri chardson and Patterson.
However, it is the judge:=s independent responsibility to
determ ne the appropriate anmount of a penalty, in accordance with
the six criteria set out in section 110(i) of the Act, 30 U S. C
* 820(i). Sellersburg Stone Co. v. FMBHRC, 736 F.2d 1147, 1151
(7th Gr. 1984); Wallace Brothers, Inc., 18 FMSHRC (Apri
1996) .

In connection with the six criteria, | note that the

Stockton Mne (Portals #1 and #130) produced 999, 068 tons of coal
during the year prior to the violation and that Cannelton is a
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subsi diary of Cyprus Amax M neral s Conpany whi ch produced

65, 385,647 tons of coal, making this a large mne. (CGovt. Ex.

6.) The Assessed Violation H story Report indicates that the
Respondent s history of previous violations is no nore than

noder ate, although for the two years prior to the violation it
had 47 viol ations of section 75.400. (Govt. Ex. 10.) The
parties stipulated that paynent of the maxi mum penalty that could
be assessed in this case would not affect the conpany:=s ability
to remain in business and that the violation was abated in a
tinmely and good faith manner.

On the other hand, the gravity of the violation was serious
and it involved a high degree of negligence. Taking these six
criteria into consideration, | conclude that the penalty proposed
by the Secretary is appropriate in this case.

Gravity and negligence are the only elenents the penalty
criteria that can be applied to the case of an individual.
However, | find it incongruous that a conpany the size of
Cannel ton should pay a penalty of $3,600.00, while an enpl oyee of
t he conpany is assessed a $2,000.00 penalty. Consequently, |
conclude that a $500. 00 shoul d be assessed agai nst both
Ri chardson and Patterson

ORDER

Citation No. 4195028 issued to Cannelton Industries, Inc.
and the civil penalty petitions alleging that George Ri chardson
and Charles Patterson know ngly authorized the violation in the
citation are AFFIRMED. Accordingly, Cannelton Industries, Inc.,
CGeorge Richardson and Charles Patterson are ORDERED TO PAY ci vi
penal ties of $3,600.00, $500.00 and $500. 00, respectively, within
30 days of the date of this decision. On receipt of paynent,
t hese proceedi ngs are DI SM SSED.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:
Tina C Millins, Esq., Ofice of the Solicitor, U S. Departnent

of Labor, 4015 WIlson Blvd., Arlington, VA 22203 (Certified
Mai | )
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John T. Bonham 11, Esq., Jackson & Kelly, P.O Box 553,
Charl eston, W 25322 (Certified Mil)
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